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VIRGINIA LAW REGISTER. 

FOR THE JUNIORS. 

MINERALS IN PLACE BENEATH LAND-WHEN A SEPARATE CORPOREAL 

HEREDITAMENT.-It is now settled that if the grant or reservation of the right to 

dig minerals is exclusive and unlimited in all respects, it will be regarded as conveying 
or reserving the entire ownership of the ore in place beneath the ground; and 
that this exclusive and unlimited right to minerals is equivalent to a grant or 

reservation of the minerals themselves, and constitutes a corporeal hereditament, and 
not a mere privilege or profit a prendre. But, on the other hand, if the right to 

take minerals be not exclusive, so that on a grant of such right the grantor may 

dig them as well as the grantee; or if the right be restricted to a specified quaa,tity, 
or for certain purposes only, such right is an incorporeal hereditament, since it is 
not a grant of the entire ownership of the ore beneath the grantor's land. And the 
same is true when the land is granted with a reservation to the grantor of a limited 

right to take ore. See McClintock v. Bryden, 5 Calif. 97 (63 Am. Dec. 87, and 

note); Caldwell v. Fulton, 31 Pa. St. 475 (72 Am. Dec. 760, and note); Williams v. 

Gibson, 84 Ala. 228 (5 Am. St. Rep. 368); Lillibridge v. Lackawanna Coal Company, 
143 Pa. St. 293 (24 Am. St. Rep. 544, and note); Chartiers &c. Coal Company v. 

Meon, 152 Pa. St. 286 (34 Am. St. Rep. 645); Railroad Company v. Trimble, 10 

Wall. 367; Reynolds v. Cook, 83 Va. 817 (5 Am. St. Rep. 317); Lee v. Bumgardner, 
86 Va. 315; Barksdale v. Parker, 87 Va. 141; List v. Cotts, 4 W. Va. 543. 

It is important to ascertain the nature of the mineral right as being corporeal 
or incorporeal. For if incorporeal, such right, when appurtenant to land, will 

pass on a grant of the land, as incident thereto; but if corporeal, the doctrine is 

that land cannot be appurtenant to land, and, if not parcel tliereof, requires a 

separate (or express) conveyance. 
Thus in Lee v. Bumgardner, supra, the vendors (trustees) divided a 10,000- 

acre tract of land into 15 separate tracts, of which No. 6 was sold to Lilly, and 

passed by regular chain of title to Lee, and No. 11 was divided, and the part that 

contained the Cotopaxi furnace passed by judicial sale to Bumgardner. The 

deed by the trustees to Lilly of No. 6, contained this reservation: "Sub- 

ject to the right of the owners of Cotopaxi furnace to raise ore from a bank 

or banks on No. 6," with a further reservation of the use of "the road lead- 

ing to said ore bank or banks for hauling ore from said banks to said furnace." 

Upon these facts it was contended by Bumgardner that, as the owner of No. 11 

(or at least of that part of No. 11 which contained the furnace), he was entitled 

by virtue of the reservation made by the trustees in their deed to Lilly to all the 

iron ore under No. 6; and he was hauling it away in large quantities, and selling 

it, when he was stopped by injunction, Lee claiming that Bumgardner's right 
was restricted to hauling ore to the Cotopaxi furnace, and that he could not dig 
ore to be carried elsewhere and sold, "as the demand at this furnace must be 

limited, whereas the demand elsewhere in the markets of the world might be 

practically unlimited." 
The Circuit Court held at the hearing that the reservation by the trustees in 

the deed of No. 6 to Lilly created an unlimited right to raise ore in favor of the 
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owners of No. 11, and that Bumgardner, to whom No. 11 had been conveyed, was 
the exclusive owner of the iron ore under No. 6 in fee-simple, and so dissolved the 

injunction. And in the Court of Appeals the decision of the Circuit Court was 
affirmed as to the nature of the mineral right reserved by the trustees on the sale 
of No. 6 to Lilly-that it was exclusive and unlimited, and, therefore, amounted to 
a corporeal hereditament; but it was held that, being corporeal, it did not pass to 

Bumgardner by the deed to him of that part of No. 11, and so the title to the 
minerals at the institution of the suit was still in the trustees. Hence, at that 
time Bumgardner was a trespasser upon the rights of Lee, not because Lee was the 
owner of the ore bank (which had been reserved on the grant to Lilly of No. 6), 
but because Bumgardner, not having title to the ore bank, had no right to trespass 
op No. 6 (the surface of which belonged to Lee); and that being a mere stranger, 
he could not justify his invasion of the soil of another by the outstanding rights 
of the original vendors (the trustees). But, after suit was brought, Bumgardner 
perfected his title by obtaining a conveyance of the ore banks under No. 6 from 
the surviving trustee (one of the vendors of No. 6); and it was held that while 
this title was procured after suit was brought, yet having been obtained without 
interference with the rights of Lee, it constituted a valid defence to his complaint 
against Bumgardner so far as digging the ore was concerned. 

FRAUD WHEN MEANS OF KNOWLEDGE ARE AT HAND AND EQUALLY AVAIL- 
ABLE TO SELLER AND BUYER.-Under these circumstances, it is said in the recent 
case of Lake v. Tyree, 90 Va. 719, that the buyer has no remedy by reason of the 
seller's false representations, but must abide the consequences of his own folly or 
carelessness. But this doctrine was not necessary to the decision of the case, as 
in the Court of Appeals the only statements by the seller that could be considered 
were of opinion, not fact, and on this ground the buyer was without remedy. The 
doctrine, however, is laid down in a number of American cases (see note to Spitze 
v. Baltimore etc. R. Co. 32 Am. St. R. 384); but there are authorities to the con- 
trary, and it should receive further consideration befor it is accepted as the law 
of Virginia. In Long z. Warren, 68 N. Y. 426, cited in Lake v. Tyree, three of 
the seven judges dissented; and in Cottrill v. Krum, 100 Mo. 397 (S. C. 18 Am. 
St. Rep. 549), the doctrine was examined and rejected. 

In Pollock on Torts (3d ed. 377), the English rule is thus laid down: "Yet 
another case is that the plaintiff has at hand the means of testing the defendant's 
statement, indicated by the defendant himself, or otherwise within the plaintiff's 
power, and either does not use them, or uses them in a partial and imperfect man- 
ner. Here it seems plausible at first sight to contend that a man who does not 
use obvious means of verifying the representations made to him does not deserve 
to be compensated for any loss he may incur by relying on them without inquiry. 
But the ground of this kind of redress is not the merit of the plaintiff, but the 
demerit of the defendant; and it is now settled law that one who chooses to make 
positive assertions without warrant shall not excuse himself by saying that the 
other party need not have relied upon them. He must show that his representa- 
tions were not in fact relied on." And in Bigelow on Torts (Law Student's Series, 
4th ed., p. 39), it is said: "It has sometimes been laid down that if the means 
of knowledge be equally open to both parties, the plaintiff, as a prudent man, 

1895.] FOR THE JUNIORS. 305 

owners of No. 11, and that Bumgardner, to whom No. 11 had been conveyed, was 
the exclusive owner of the iron ore under No. 6 in fee-simple, and so dissolved the 

injunction. And in the Court of Appeals the decision of the Circuit Court was 
affirmed as to the nature of the mineral right reserved by the trustees on the sale 
of No. 6 to Lilly-that it was exclusive and unlimited, and, therefore, amounted to 
a corporeal hereditament; but it was held that, being corporeal, it did not pass to 

Bumgardner by the deed to him of that part of No. 11, and so the title to the 
minerals at the institution of the suit was still in the trustees. Hence, at that 
time Bumgardner was a trespasser upon the rights of Lee, not because Lee was the 
owner of the ore bank (which had been reserved on the grant to Lilly of No. 6), 
but because Bumgardner, not having title to the ore bank, had no right to trespass 
op No. 6 (the surface of which belonged to Lee); and that being a mere stranger, 
he could not justify his invasion of the soil of another by the outstanding rights 
of the original vendors (the trustees). But, after suit was brought, Bumgardner 
perfected his title by obtaining a conveyance of the ore banks under No. 6 from 
the surviving trustee (one of the vendors of No. 6); and it was held that while 
this title was procured after suit was brought, yet having been obtained without 
interference with the rights of Lee, it constituted a valid defence to his complaint 
against Bumgardner so far as digging the ore was concerned. 

FRAUD WHEN MEANS OF KNOWLEDGE ARE AT HAND AND EQUALLY AVAIL- 
ABLE TO SELLER AND BUYER.-Under these circumstances, it is said in the recent 
case of Lake v. Tyree, 90 Va. 719, that the buyer has no remedy by reason of the 
seller's false representations, but must abide the consequences of his own folly or 
carelessness. But this doctrine was not necessary to the decision of the case, as 
in the Court of Appeals the only statements by the seller that could be considered 
were of opinion, not fact, and on this ground the buyer was without remedy. The 
doctrine, however, is laid down in a number of American cases (see note to Spitze 
v. Baltimore etc. R. Co. 32 Am. St. R. 384); but there are authorities to the con- 
trary, and it should receive further consideration befor it is accepted as the law 
of Virginia. In Long z. Warren, 68 N. Y. 426, cited in Lake v. Tyree, three of 
the seven judges dissented; and in Cottrill v. Krum, 100 Mo. 397 (S. C. 18 Am. 
St. Rep. 549), the doctrine was examined and rejected. 

In Pollock on Torts (3d ed. 377), the English rule is thus laid down: "Yet 
another case is that the plaintiff has at hand the means of testing the defendant's 
statement, indicated by the defendant himself, or otherwise within the plaintiff's 
power, and either does not use them, or uses them in a partial and imperfect man- 
ner. Here it seems plausible at first sight to contend that a man who does not 
use obvious means of verifying the representations made to him does not deserve 
to be compensated for any loss he may incur by relying on them without inquiry. 
But the ground of this kind of redress is not the merit of the plaintiff, but the 
demerit of the defendant; and it is now settled law that one who chooses to make 
positive assertions without warrant shall not excuse himself by saying that the 
other party need not have relied upon them. He must show that his representa- 
tions were not in fact relied on." And in Bigelow on Torts (Law Student's Series, 
4th ed., p. 39), it is said: "It has sometimes been laid down that if the means 
of knowledge be equally open to both parties, the plaintiff, as a prudent man, 


	Article Contents
	p. 304
	p. 305

	Issue Table of Contents
	Virginia Law Register, Vol. 1, No. 4, Aug., 1895
	Garnishment by Foreign Attachment: Conflict with Exemption Laws [pp.  241 - 254]
	"The Deeds of Trust Puzzle": A Reply [pp.  254 - 258]
	Recent Virginia Decisions Reported in Full
	Supreme Court of Appeals of Virginia. Wytheville. Asberry and Another v. City of Roanoke. (June 27, 1895) [pp.  259 - 263]
	Porterfield v. Commonwealth. Virginia Court of Appeals: At Wytheville. (June 20, 1895) [pp.  263 - 268]
	Ewing v. Litchfield and Others. Virginia Court of Appeals: At Wytheville. (June 27, 1895) [pp.  268 - 273]
	John Weatherman v. The Commonwealth. Supreme Court of Appeals: At Wytheville. (June 20, 1895) [pp.  273 - 276]
	Norfolk & Western R. R. Co. v. Neely. Virginia Court of Appeals: At Wytheville. (June 27, 1895) [pp.  277 - 283]

	Digest of Other Recent Virginia Decisions
	Clendenning's Admr. v. Thompson's Exor. and Others. Decided at Wytheville, June 13, 1895 [p.  284]
	Lightfoot's Admr. v. Green's Exor. Decided at Wytheville, June 13, 1895 [p.  284]
	Logario and Others v. Dozier. Decided at Wytheville, June 1895 [pp.  284 - 285]
	Pitsnogle v. Commonwealth. Decided at Wytheville, June 20, 1895 [p.  285]
	Claiborne v. Radford and Others. Decided at Wytheville, June 20, 1895 [pp.  285 - 286]
	Reusch v. Roanoke Cold Storage Co. Decided at Wytheville, June 20, 1895 [p.  286]

	Recent Virginia Decisions Reported in Full
	Circuit Court of the United States for the Western District of Virginia. Lynchburg. Fidelity Insurance, Trust and Safe Deposit Company v. Roanoke Iron Company (March 18, 1895) [pp.  287 - 291]

	Miscellaneous Notes [pp.  292 - 303]
	For the Juniors
	Minerals in Place beneath Land. When a Separate Corporeal Hereditament [pp.  304 - 305]
	Fraud When Means of Knowledge Are at Hand and Equally Available to Seller and Buyer [pp.  305 - 306]
	Demurrer to a Plea [p.  306]

	Book Notices
	untitled [p.  307]




